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Introduction
Criminal liability of corporations has become one of the most debated topics of the 20th century. 1 In Indonesia, a corporation which is suspected of committing crimes environmental pollution can be prosecuted as a criminal. It can be seen that the 1 Pop, A.I. (2006) . "Criminal Liability of Corporations-Comparative Jurisprudence". Submitted in partial fulfillment of the requirements of the King Scholar Program, Michigan State University College of Law, p. 2. prosecution to PT DEI in Bekasi West Java (decisions of supreme of court, MA No. 862 K/pid.sus/2010) and PT API in Pekanbaru (decisions MA No. 2042 K/pid.sus/2015 . Both the corporation, condemnation of the penalty for the effect of crime environmental pollution and effect of waste dangerous and toxic and may cause burning land and forest thus damage of environment. Based on this case, PT API and PT DEI are charged by a criminal in corporate responsibility.
Talking about corporate criminal liability cannot be separated from the corporation crime itself. On that basis, ideally before reviewing the corporate criminal liability then first discussed corporation crime, because corporate criminal liability is born from the womb of corporation crime itself. In short, there is a causal relationship between of corporation crime and its punishment.
John Braithwaite says corporate crime as the conduct of a corporation, or of employees acting on behalf of a corporation, which is prescribed and punishable by law. 2 While Marshall B. Clinard and Peter C. Yeagar say that corporate crime is any act committed by corporation that is punished by the state, regardless of whether it is punished under administrative, civil or criminal law. 3 It is including corporate crime when agent of a corporation use the corporate infrastructure or asset to commit a crime meant to boost general profits and the benefit shareholders. 4 Although the doctrine of corporate crime has been acknowledged for its existence in the criminal law and criminology science, there is still debate over corporate crime. One of the impetuses is the opinion expressed by von Savigny, which states that the corporation is a fiction only, a real personality only in humans. Another challenge, Hans Kelsen says that is the preservation of principle of universitas delinquere non-potest (corporation cannot be punished) and the principle of societas delinquere non potest (corporation is not possible to commit a crime) in criminal law. 5 In its development, the two reasons above gradually faded. It is recognized by Glanville Williams by saying the evolution of corporate responsibility is a striking instance of judicial change in the law. At first it was thought that a corporation was not indictable and could not commit a crime, but this rule has slowly been eroded and replaced by a wide measure of responsibility. 6 Nowadays, in many countries, the corporation has been recognized as the subject of offense and may be subject to criminal liability. 7 In Indonesia, the beginning of the corporation was recognized as the subject of the offense set out in the Emergency Law No. 17 of 1951 on Stockpiling of Goods. Four years later, it was re-enforced through the One of the impetuses of the amendment to the PPLH Law is to strengthen the regulation of corporate criminal liability. However, in practice there are still few corporations that are subject to criminal prosecution. The first corporation criminally charged is PT Newmont Minahasa Raya In relation to that, the authors focus on two Supreme Court decisions, namely PT DEI and PT API, which were found guilty of proven for doing environmental pollution. Practically there are two reasons that stimulate the author so interested in reviewing these two decisions. First, it has a permanent legal force (inkracht van gewijsde). Second, it is substantively related to the punishment of corporation. The question that will be answered in this research is how is the implementation of corporation punishment in the crime of environmental pollution?
Method
In accordance with the problems studied, this research is a normative legal research. To search and find answers to problems in this study, the authors use two approaches. First, the case approach (case approach), starting from the ratio decidendi that is the legal reason used by the judge to the decision. According to Goodheart, the ratio decidendi can be found by observing material facts. 10 Second, the conceptual approach which is based on the views and doctrines that developed in the law science. Understanding of these views and doctrines can be a base in building and solving research problems. 11
Reviewing the Punishment Decision on PT DEI and PT API
Before further reviewing the results and discussion, the author will first describe the theories of corporate criminal liability because it is related to the punishment decision on PT DEI and PT API. There are at least five theories: first, the theory of identification 8 Satria, H. (2017 Marzuki, P.M. (2014) . Penelitian Hukum. Jakarta: Kencana Pernada Media. p. 95.
(direct corporate criminal liability). 12 According to this theory, the corporation may commit a number of offenses directly through administrator closely connected to the corporation, acting for and on behalf of the corporation so as to be seen as the corporation itself. 13 Second, strict liability. Smith and Brian Hogan, define it as crimes which do not require intention, recklessness or even negligent or more element in the actus reus. 14 A similar opinion was put forward by Paul Dobson, strict liability as some crimes for which with regard to at least one element of the actus reus, no mens rea is required. 15 Thus, strict liability can be interpreted as strictly liability according to the law regardless of who made mistakes. Third is vicarious liability. According to Wayne R. LaFave, vicarious liability is one wherein one person, though without personal fault, is more liable for the conduct of another. 16 This teaching is closely related to doctrine of respondeat superior that is the relationship between master and servant or between principal and agent. The relationship is then reinforced by an adugium which reads qui facit per alium facit per se meaning that someone who acts through another person is considered him / her doing the deed. 17 Fourth, aggregation theory. This teaching allows aggregation or a combination of errors from a number of people, to be attributed to corporations so that corporations can be held liability. 18 In essence, this doctrine emphasizes that all deeds and all mental elements (mens rea) of related people relevantly in the corporation environment are considered to be done by one person only. 19 Fifth, the doctrine of corporate cultural model or work culture model. The emergence of corporate cultural model theory is actually influenced by a presumption that corporate acts and policies are not simply an aggregation of individual choices but are often the acts and policies of the company itself. 20 The corporate work culture is then defined as an attitude, policy, rule, course of conduct or practice existing within the body corporate generally or within the area of the body corporate in which the relevant activities take places. 21 The core of this teaching is the explicit and implicit corporate policy affecting the workings of the legal entity.
Hence, still concerning corporate criminal liability, theoretically known as three models of prosecution against corporations. First, the corporate administrator as the maker, and the administrator is charged. Second, the corporation as the maker and the administrator is as responsible. Third, the corporation as the maker and also as the responsible. 22 Sentencing both corporation PT DEI and PT API, in fact, adopt a theory of aggregation the criminal accountability replacement. The theory of aggregation is determining what corporation is a combination of works that are done by employees. While theory criminal is accountability replacement pertains to the prosecution of corporate represented by a director. Systematically will be described as follows:
Critical Analysis of PT DEI Decision
Tracing the involvement of PT DEI in environmental pollution in Bekasi Regency can be seen in the legal considerations (ratio decidendi) of the judges in the a quo case. It is starting from the disposal of hazardous and toxic waste (HTW) in Sempu village, Cikarang, Bekasi Regency done recklessly by Awing, Inan, Vishnu and Dedi Permana as the administrator of PT DEI. As a result of these actions, the surrounding people have headaches, dry throat, chest tightness, stomach nausea and vomiting as contained in Visum et Repertum from Medika Hospital Cikarang. 23 This disease is as a risk exposed by Ammonia gas (NH3), Hydrogen Sulphide (H2SO) and Methane contained in HTW. On this event, PT DEI is charged with PRIMAIR: violating Article 41 paragraph (1) If considered then the form of indictment against PT DEI is the indictment of subsidiarity. In this Subsidair indictment, formulated or arranged several crimes in layered or stratified starting from the most serious criminal offense to the lightest. 25 Simply, subsidair indictments replace the primair indictment (first indictment). And so on, the bottom order replaces the topmost. So that sometimes found the ordering of indictments of more than two or three criminal offenses. 26 In its verdict of the panel of judges stated that PT DEI was legally and convincingly proven beyond the quality standards of ambient water and air then contaminate or damage the environment continuously. 27 Referring to the decision of PT DEI, in order to be more constructive and the spectrum is not widespread then the author's comment 22 Muladi and Priyatno, D. (2013 will be limited to the ratio decidendi and the verdict of the panel of judges. There are four basic things that the author will describe namely: first, the determination of criminal offenses by the corporation. The judges argued that corporations had polluted the environment through the actions of some of their employees or administrators. It's just that the act was accounted for by the corporation represented by director Kim Young Woo.
Such a ratio decidendi construction implicitly embraces two theories of corporate criminal liability, namely the theory of aggregation, relating to the determination of corporation action is a combination of actions performed by employees. Another theory is the theory of vicarious liability relating to the prosecution of the corporation represented by the Director. In this case the director is accountable for the fault of the corporation. William S. Laufer states that the director is sued for being considered as a directing mind and will in the corporation. 28 Second, the determination of corporation fault. In the a quo case, the judges judged the mistake of the corporation by referring to the mistakes made by its employees and directors. This can be found in the consideration of the assembly stating that the defendant of PT DEI "intentionally" releases or disposes of substances, hazardous or toxic energy. 29 The point to determine the fault of PT DEI is simply to see that the actions taken by the employee, have "intentionally or knowingly or reasonably suspect" that an act can damage or pollute the environment. Thus, the employee's fault in the form of deliberate (dolus) as well as negligence (culpa) and the board of directors at the time of committing a crime are regarded as a mistake of DEI itself.
Third, the amount of fine penalty. 30 If paying attention to the prosecutor's demand then compared with the decision of the panel of judges, it can be seen that the judges gave a criminal verdict of fine more severe than the prosecutor's demand. 31 This is normatively not wrong, because the criminal verdict of fine is still in the corridor of Article 41 paragraph (1) and (2) of the 1997 environmental law. According to the authors, the amount of fines is very rational because almost close to the maximum penalty of fine in Article 41 paragraph (2) amounting to Rp750.000.000 (seven hundred fifty million rupiah). The maximum of fines penalty for corporate penalty will help restore the harm caused 32 and as a means of prevention (general and special), the protection of society and as a retribution to give a deterrent effect to the corporation. Fourth, the criminal deprivation of profits earned from the crime. 34 The panel of judges stated that there is a profit earned by PT DEI of US $ 31175.2 at the time of conducting its business. 35 It should be noted that in the 1997 environmental law, sanctions for the deprivation of profits from criminal offenses are part of the sanction of disciplinary action. In essence, action sanctions have a broader purpose that is as a special prevention. Through action sanctions, it is expected to improve the mental of the perpetrators of criminal offense and influence others not to take part in criminal offense as general prevention. 36 In addition to profit deprivation, the other sanction of action adopted in the a quo decision is the closure of PT DEI. The imposition of such sanctions is as shut down the corporation. Suzuki, then remind that the closure of business premises not only implies on corporations but more than that, it also affects innocent people, such as employees and shareholders. 37 According to the authors, which is less than the a quo decision is that the judges did not specify the liquidation orders of PT DEI asset, because when the corporation is closed there must be a guarantee that the rights of others, such as creditors, will be resolved. Therefore, the verdict of the judge should ideally be accompanied by an order to the management of the corporation to liquidate the assets of the company to repay the debts of PT DEI to its creditor.
Based on the above description, it can be concluded that when one or more employees or administrator committing a crime for or on behalf of the corporation, then their deeds can be accountable to the corporation. This is as the consequence of the identification of the doctrine in corporate criminal liability. Furthermore, corporation faults are largely determined by mistake of the administrator. So, both the deliberate and negligent of administrator in committing a criminal offense, it is attributed as a corporation fault. Then with regard to criminal sanctions, corporations can only be subject to a fine. For corporations cannot be subject to crime of deprivation of liberty. Last is the model of prosecution against PT DEI. In this case follow the model, the administrators do a crime, the corporation demanded or accounted for.
Critical Analysis of PT API Decision
The case of PT API actually has not been too long, around 2015. This case stems from the event of burning land and forest damaging the environment of PT API in Pekanbaru area. The impact of pollution occurs in the region of Sumatra and neighboring countries such as Singapore. As a result of this incident, the police conduct investigations and investigations. In its development, investigators of Police Headquarters and Pekanbaru Police found indications of involvement of PT API as the perpetrator of burning. Theoretically, the indictment is an alternative form. Alternative indictment, the compilation is similar to Subsidair indictment that are accused are some criminal offenses, but in fact the indictment intended and which must be proven only one offense/indictment. Hence, it is up to the prosecutor, which indictment has been successfully proven before the court irrelevant to the sequence of charged crimes, as the case of subsidized charges. 38 In conjunction with that, the authors will analyze some basic matters related to the ratio decidendi and the verdict of the panel of judges when deciding that PT API is proven in polluting the environment. First, the determination of corporation fault. In the a quo case, to determine corporation fault can be seen from a series of criminal offense committed by the administrator and corporation director Tan Kei Yong. Affirmed in the legal considerations of the assembly, that the corporation administrator and directors have not really tried to prevent and fire suppression from the beginning, so that the fire widened to an area of ± 40 ha. 39 The absence of such seriousness in the judges' consideration is then referred to as the element of "negligence (culpa)". This negligence is evidenced by the lack of a water pump machine for fire suppression owned by PT API. As a result, the fire cannot be stopped then causing a large fire. This negligence also resulted in exceeding the standard criteria of environmental damage. 40 In short, the determination of PT. API fault cannot be separated from the administrator and director's fault. The negligence (culpa) of corporation administrator and directors in preventing the occurrence of land fires is regarded as the mens rea or the negligence of the corporation itself. In short, to determine the fault of the corporation can be seen through the fault of the administrator. If the administrator is negligent, especially the director as directing mind and will, then the negligence becomes a corporation fault. Second, the penalty of fines amounting to Rp1,500,000,000 (one billion five hundred million rupiah). The amount of penalty imposed by this panel of judges is adrift with prosecution of the fine of prosecutor to the defendant amounting to Rp5,000,000,000 (five billion rupiah). This shows that the panel of judges in the a quo case tend to give a lighter penalty to the defendant PT API. Whereas, this fines penalty is a penalty type that can be used to restore the losses suffered by the state.
In addition, significant penalty of fines, at a minimum, can provide a deterrent effect to the defendant. 41 Nevertheless, the fine amount of the penalty should take into account 38 H.M.A. Kuffal. (2007 Sjahdeini, Op.Cit, p. 208. the financial ability of the corporation. 42 Inqasu a quo, take into account the financial capability of PT API. Third, additional criminal sanction of criminal offense is Rp15. 141,826,779 (fifteen billion one hundred forty one million eight hundred twenty six thousand seven hundred seven nine rupiah). When considered additional penalty amount of criminal offense is in harmony with additional penalty prosecution by the prosecutor to the defendant. Normatively, additional penalty in the form of corrective actions due to criminal offenses are clearly stipulated in Article 119 letter c of the PPLH Law. Therefore, the additional penalty is appropriately imposed by the panel of judges whether reviewed normatively or viewed from the side of the criminal prosecutor's prosecution. Fourth, imprisonment penalty as substitute of fines. In the a quo verdict, the panels of judges handed down the imprisonment in lieu of a fine. Thus, if the corporation (PT API) cannot afford the fine then this is replaced with imprisonment for 5 (five) months. Note that the imprisonment penalty as substitute of fines is carried out by Tan Kei Yoong representing PT API in criminal justice process.
Conclusion
Based on the above review, it can be concluded that the following points are: First, PT DEI is charged with subsidized indictment, while PT API is an alternative indictment. Second, PT DEI and PT API are charged with crime represented by the administrator as functional daderschap or controlling person (directing mind and will). Third, PT DEI and PT API are said to have committed environmental pollution because the board of directors and ordinary employees commits a criminal act for and on behalf of the corporation or the action is beneficial to the corporation. Fourth, to prove a corporate fault is through error aggregation of administrator or controlling personnel in the corporation or employees in the corporate structure. Fifth, the principal criminal sanctions imposed on PT DEI and PT API is fines penalty. This is in accordance with the nature and character of corporations that are not allowed to be subject to criminal or deprivation of liberty. However, corporate administrators can still be subject to criminal deprivation of liberty as a criminal sanction. Sixth, in addition to the basic penalty in the form of fines, PT DEI and PT API are also charged to additional penalty in the form of company closure and profit deprivation obtained from a criminal offense. Seventh, in the verdict of PT DEI, additional criminal sanction in the form of company closure is imposed but the panel of judges does not include provisions on liquidation order to the administrator of PT DEI. This is important because it concerns the rights of creditors in the future when the corporation is closed. Eighth, the imposition of sanctions for the closure of the company as in the decision of PT DEI, the panels of judges should take into account the impacts, such as the termination of employee relations and the interests of shareholders.
